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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Third Reading 

HON KATE DOUST (South Metropolitan - Parliamentary Secretary) [7.31 pm]:  I move - 

That the bill be now read a third time. 

HON BARBARA SCOTT (South Metropolitan) [7.32 pm]:  I want to make some comments on an analysis of 
the bill before us.  We started with what I believe was a very bad bill.  There is a range of very good legislation 
on which this bill could have been based; locally, we have acts relating to the Corruption and Crime 
Commission, the Ombudsman and many interstate and international children’s commissioners, and we have the 
Liberal Party’s own 2004 private member’s bill for a children’s commission.  As I have said in this chamber 
before, the model for a children’s commissioner is an emerging model.  The government seemed to get stuck on 
its model and did not want to shift very far.  The point is we had an opportunity to create a really good children’s 
commissioner.  In the current environment where there is a desperate need for a strong voice for children in the 
community and for a commissioner to be given an ombudsman’s role as well as an advocacy and investigative 
role, this Parliament has missed an opportunity. 

The principles on which the children’s commissioner for Western Australia should be based were outlined very 
clearly in the report of a select committee of the Parliament: that is, an independent commissioner reporting to 
Parliament without ministerial oversight.  That was what was needed.  As I said, the government decided to go 
its own way and produced rather novel legislation, which I do not believe reflected community aspirations for 
this bill.  Many people in the community and community leaders kept saying, “We need an independent 
commissioner.”  However, once we looked at the clauses that needed to entrench the independence of the 
commissioner, there was a pulling back by the government.  The opposition has attempted to patch up the 
government’s bill; some things have been fixed - others have not.  It is not quite a government agency and not 
quite an independent commissioner.  That is our disappointment. 

The ability of the government of the day to interfere with the commissioner has been reduced slightly, but 
certainly not removed.  The government can still direct and interrogate the commissioner, and a standing 
committee of the Parliament has been established to monitor such activity.  In relation to funding, which is a 
critical component of the independence of any position such as this, the government of the day will have the 
ability to starve the commissioner of funds.  It has been reduced somewhat by the support for a standing 
committee of the Parliament to make recommendations on funding to the Treasurer.  It will be difficult for the 
Treasurer to ignore such recommendations, but the government of the day will probably have a majority of 
people on the committee, so it will still have the ability to influence and reduce funding for the commissioner. 

The ability of the commissioner to conduct special inquiries into major issues has been improved.  Government 
agencies can no longer hide behind legal privilege.  That is one gain we made.  The ability to conduct day-to-day 
investigations remains very limited as government agencies can hide behind confidentiality laws related to 
children.  In respect of individual complaints, which has been a major part of the opposition’s contention that the 
commissioner should be able to pursue individual complaints and be a position of last resort to a child, parent, 
grandparent or relative if there is dissatisfaction about a government agency, we believe the powers of the 
commissioner that are built into some of the European models are critical.  However, under this bill the 
commissioner will not be an ombudsman to children.  The commissioner will not be able to investigate 
individual cases, and in our view that is a significant restraint.  We never proposed or supported the notion that 
the commissioner should deal with all the individual complaints.  In fact, a select committee of the Parliament 
said that that would overwhelm the commissioner.  It was always very clear that we wanted the commissioner to 
be able to deal with individual cases in exceptional circumstances if the commissioner so decided.  In most cases 
the commissioner would refer children or parents to the appropriate agency.  The commissioner can monitor 
cases being investigated by government agencies and can refer cases to the Ombudsman. 

In relation to impact statements, it really surprised me that the government, which was promoting an advocacy 
model, voted down a major amendment that we put forward relating to the commissioner’s ability to prevent 
adverse impacts of government policy on children.  That is now severely restricted because government agencies 
are not required to inform the commissioner of new policies and legislation that relate to children.  Instead, the 
commissioner must run around trying to find the information, conducting a rearguard action.  This is a primary 
function of the commissioner’s advocacy role that the government was supposedly promoting.  If someone is to 
advocate for children, he must also talk about policies and legislation that are going to affect children. 

In relation to consultation with children and young people, we certainly made some gains there.  The 
commissioner’s ability to communicate with children, young people and the community has been significantly 
increased by the use of advisory committees throughout the state. 
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That is a quick analysis, a quick rundown, of where the bill is now.  As a final comment I will just say this: the 
clear message from the public of Western Australia - this is included in the select committee’s recommendation - 
is that a commissioner, independent of the government of the day, be directly responsible to Parliament and be 
required to serve the best interests and wellbeing of children and young people.  The amendments that we put 
forward were drawn from the parliamentary ombudsman, the Corruption and Crime Commission Act and the 
recommendations of the Commission on Government.  The amendments would remove ministerial oversight and 
replace it with parliamentary oversight to ensure accountability, transparency and scrutiny of government 
departments when dealing with children.  Surely that is something that the public of Western Australia wants 
today.  The primary purpose of the amendments was to make the children’s commissioner more consistent with 
other parliamentary watchdogs, such as the ombudsman, the Corruption and Crime Commission and the Auditor 
General.  The amendments were devised in such a way that they would result in a commissioner who was 
consistent with those parliamentary watchdogs.  Unfortunately, as already noted, not all our amendments were 
accepted.  We are left with a commissioner for children who is unable to properly protect vulnerable children by 
being a person of last resort able to pursue individual inquiries. 
The legislation still requires that police officers, childcare workers and Department for Community Development 
workers must refuse to answer questions asked on a day-to-day basis.  They are the subject of confidentiality 
laws.  The result of this debate on this bill in this chamber is that, although we have gained some changes, the 
government’s basic model of the children’s commissioner being primarily an advocate for children, rather than 
an office having the two roles of advocate and investigator or ombudsman, has survived.  It is like a pair of 
scissors but with one blunt blade.  We have the instrument but will we be able to use it to protect vulnerable 
children?  This result reflects the attitude of this and other Labor governments.  As I have said, modern 
children’s commissioners have come from children’s ombudsmen.  When it was realised that things were 
continuing to get worse for children, an advocacy role was added to the investigative role.  Recently, Labor 
governments around Australia and in England - not Wales, Scotland or Northern Ireland I might add - have 
emphasised the advocacy role and diminished the investigative role.  In our view, that is hardly a children’s 
commissioner model tailored to the state’s needs with special attention to indigenous children.  The previous 
Minister for Community Development, Hon Sheila McHale, said in a media statement in 2004 that the 
government would have a model that was tailored to the state’s needs with special attention to indigenous 
children.  That has not been the result of the debate in this house.  What we have seen come out of this 
government is not something that was talked about in the media statement and promised.  It is not what people 
thought they were getting. 
Even though the government claims that it considers the advocacy role paramount, it did not support the 
opposition’s amendments that would have required government agencies to inform the commissioner of policy 
changes affecting children before they were implemented.  This is most extraordinary, because the government 
does not deny that monitoring and reviewing written laws, draft laws, policies and services affecting the 
wellbeing of children is a key part of the commissioner’s advocacy role.  Indeed, clause 18(e) of the 
government’s bill requires the commissioner to undertake that very function.  Our amendment simply required 
that the commissioner be informed of the proposed changes with sufficient time to allow comment before they 
were implemented, thus removing the need for the commissioner to run around searching out the information.  
The amendment did not in any way affect the time at which a minister or government might announce a policy 
or introduce legislation into Parliament.  Presumably, a smart minister would like to know what the 
commissioner was going to say about a proposal before the government committed to it.  I am still at a loss to 
know why the government did not support such a commonsense amendment.  We have had leading people in 
this community say that they want impact statements on legislation affecting children. 
In conclusion, the opposition will be voting in favour of the third reading.  However, we are very disappointed, 
because the legislation could have been so much better if only the government had genuinely wanted to give 
Western Australia a fully independent children’s commissioner, who would function properly.  The 
commissioner should have the functions of an advocate and an ombudsman and be monitored by Parliament 
alone, with no avenue for interference by the government of the day.  Surely that would not be too much to ask 
for, for the sake of our children today. 
HON RAY HALLIGAN (North Metropolitan) [7.46 pm]:  The government has had its way, of course, with 
the Commissioner for Children and Young People Bill 2005.  As Hon Barbara Scott has mentioned, it is not 
what members on this side of the chamber would have liked to see.  The legislation brings to the fore the 
thinking of the government.  It has spelled out its thinking in no uncertain terms.  The government has spoken 
about an advocacy role for the commissioner.  As such, the commissioner becomes an advocate and not a 
commissioner in my mind.  An advocate, by one definition, is one who speaks on behalf of another, especially in 
a legal context.  Implicit in the concept is the notion that the represented person lacks the knowledge, skill, 
ability or standing to speak for himself.  The majority of people would accept that particular definition.  One 
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form of advocate in our community is a barrister.  Such a person is normally consulted after the event, not 
before.   
What has this house agreed to?  Clause 4, “Guiding principles”, will become section 4.  It is something that this 
government has amended -  
Hon Kate Doust:  By agreement. 
Hon RAY HALLIGAN:  - by majority!  There is a very big difference between majority and agreement.  The 
clause refers to principles that must be observed.  There is no definition, but I would suggest that one that will 
probably be used by the government is “something seen from afar”.  Do not get close to it - see it from afar.  One 
of the amended guiding principles refers to children and young people being entitled to live in a caring and 
nurturing environment and to be protected from harm and exploitation.  I cannot see how a person can be 
protected - which to my mind involves a proactive role - by an advocate.  As I said, being an advocate is acting 
after the event.  This is an all care and no responsibility situation as far as the government is concerned.  All the 
words will be put on paper and the government will explain what it believes should happen, but people should 
not expect the government to provide a caring, nurturing and protective environment for children.  There are 
three other parts to those guiding principles, all of which are colloquially known as motherhood statements.  
Paragraph (b) states - 

the contributions made by children and young people to the community should be recognised for their 
value and merit; 

My concern is with the last one under paragraph (d), which states - 
parents, families and communities have the primary role in safeguarding and promoting the wellbeing 
of their children and young people and should be supported in carrying out their role. 

Therefore, we no longer have conventions, understandings, self-imposed situations or even parental instinct; we 
now have it in legislation.  Parents and families have the primary role.  However, the government has also 
included communities.  It has also said that communities have a primary role.  Are we not part of a community?  
To me, this provision is what I would call the Pontius Pilate part of this legislation that we are asked to agree to.  
Again, the government is standing back and saying, “Don’t look at us.”  Here we have a government that has 
said on innumerable occasions, “We will lead; we will not follow.”  An opportunity was presented to this 
government to come forward with what others may consider to be unique legislation.  It has provided the people 
of Western Australia, and, more importantly, the children and young people of Western Australia, with far less 
effective legislation.  However, like Hon Barbara Scott, I will accept the will of the chamber.  In this case, 
something is better than nothing.  However, I believe this government needs to hang its head in shame.  It needs 
to be castigated for its lack of will and its lack of effort. 
HON GIZ WATSON (North Metropolitan) [7.51 pm]:  I will say a few words at the conclusion of this debate 
on the third reading stage of the Commissioner for Children and Young People Bill.  It has been a long debate in 
this place.  I think it is almost 12 months since the bill was first introduced into the Council for debate.  It is 
important to acknowledge that both major political parties, and, indeed, the Greens (WA) also, have a policy 
position of wanting to establish a Commissioner for Children and Young People, which is good.  That was the 
starting point.  I guess it is worth noting that this government should at least be acknowledged for having 
introduced such a bill.  The previous government did not.  Of course, there will always be debate about the 
nature of this position, the degree of independence, and the functions and powers.  We have had that debate in 
this place. 
It is worth putting on the record that a number of us have done an enormous amount of work behind the scenes, 
as it were, trying to develop a consensus on where we agree about what the commissioner should do and how he 
or she should be empowered to do it etc.  I agree that if the Greens had drafted a bill, this would not have been it.  
If the Liberals had had their way on a bill, this would not have been it either.  The government certainly does not 
have the model that it started with.  I remain confident that the bill has been sufficiently amended to provide 
independence from the government of the day.  It will be up to the commissioner, once appointed, to see how the 
position will work.  I remain very positive that the model will provide significant advances in advocating for 
children, for the rights of children and for the protection of children.  Hopefully, this position will be filled as 
soon as possible, so that we will be able to eventually see the act come into operation.  There is enormous 
expectation in the community, and I have certainly been well aware of the pressure that has been on the Greens, 
as one of the parties involved in shaping this bill, to ensure that we get something up soon.  That has been the 
inevitable tension in this debate.  By and large, the debate has been carried on in a respectful way, but also with a 
fair amount of challenge regarding the concepts, the powers and the functions that we are giving to this position. 
If we look at it another way, I argue that we could have had a situation in which the government of the day 
introduced a bill, and if the Council was not composed in the way that it is, there would have been no opposition; 
for example, if it were a Labor-dominated upper house, the bill would have simply gone through unamended.  
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On the other hand, if the house had been dominated by the opposition numbers, there would have been a 
deadlock, and it would have been very hard to get anything through.  Within this process, and with a fair amount 
of goodwill between all the parties, we have managed to implement something that we can all live with.  I 
appreciate that the opposition is not entirely happy.  That, of course, is inevitable, because its position was quite 
fundamentally different. 
However, on behalf of the Greens, I say that I am pleased to have been part of the process.  I remain optimistic 
that we can move forward now.  We will have the chance to review the position.  Of course, the standing 
committee will also have the power to conduct a review of the operation of the commissioner.  That is a 
significant provision that we have put in the bill.  The Greens will support the third reading. 
HON KATE DOUST (South Metropolitan - Parliamentary Secretary) [7.56 pm]:  I thank members for the 
comments they have made.  The passage of the Commissioner for Children and Young People Bill tonight will 
be historic.  It is the first legislation of its type in Western Australia, and Western Australia will be among some 
of the very few jurisdictions in the world to have created such an office.  We are creating an office that will give 
a voice on behalf of children and young people in public debates, in the consideration of laws, in the 
implementation of public policies, and in commentaries on the actions not only of governments, but also of non-
government and private sector entities. 
We have enjoyed the support of all parties for the establishment of a Commissioner for Children and Young 
People.  The debate has not necessarily been about creating the position of a commissioner; the debate has been 
more about the shape of the office of commissioner.  There has been considerable discussion about the features 
and functions of a commissioner, including the lengthy debate in detail last week, as well as negotiations that 
have continued for 12 months between all the parties.  Those discussions have highlighted some differences of 
opinion about the role and functions of the commissioner.  Just as other members have alluded to some of those 
differences, we need to perhaps summarise some of the key features of the bill as it has been amended. 

There has been some debate about whether the commissioner should combine an investigative role with that of 
advocacy.  The government and the majority of the house have shared the views of the Ombudsman in not 
creating a conflict between those roles.  The commissioner will primarily perform the role of an advocate.  The 
commissioner will be on the side of children and young people, and this will not be compromised by the 
commissioner also having to perform an investigative role.  The commissioner’s work as a voice for children 
will not conflict with the task of assessing and investigating individual cases.  Investigation roles are already 
being performed by the police, the Department for Community Development, the Corruption and Crime 
Commission, the Office of Health Review, the State Coroner, the Auditor General and the Ombudsman, among 
others.  The Commissioner for Children and Young People will be empowered with ensuring that those 
investigative entities undertake their roles in a way that ensures that the interests of children and young people 
are represented, protected and advanced.  To clarify and strengthen this advocacy function, an amendment has 
been made to the original bill that specifically provides for the commissioner to have the role of monitoring 
complaints, including about investigative bodies, and monitoring their handling of individual complaints. 

The other substantive matter during debate on this bill has been how to define the independence of the 
commissioner.  Through debate and amendment, the independence of the commissioner has been strengthened to 
the point that it is comparable with that of the Ombudsman and the Auditor General.  The commissioner will be 
appointed by the Governor, and will be able to be removed only by a resolution of both houses of Parliament.  
The commissioner will take an oath or affirmation before the Governor to faithfully and impartially perform the 
functions of the office. 

There is a clear statement in the bill that the commissioner is independent.  The commissioner will have sole 
discretion to determine what matters he inquires into.  He will report directly to Parliament and such reports 
cannot be edited or censured by government.  The bipartisan standing committee of both houses of the 
Parliament will support the commissioner.  The standing committee will have a brief to make recommendations 
to the Treasurer on the budget for the commissioner.  In the 2006-07 budget, allocations totalling $4 million per 
year were made for the commissioner - $1.5 million for core functions and another $2.5 million to resource the 
transfer of working with children checks that are provided for in schedule 1 to the bill.  This level of funding is 
in line with the select committee report on this bill.  This bill makes clear that the government of the day cannot 
give the commissioner any specific directions.  Although the bill does allow for direction by government on 
general policy, such as administrative matters, an amendment has given the commissioner the ability to not 
comply with such a general direction if the commissioner has reasonable ground for doing so.   
In commending this bill to the house I would like to thank a number of members who have been involved in the 
debate on this bill.  I thank Hon Barbara Scott who has been extremely committed to getting the children’s 
commissioner established.  She worked very hard on both the select committee and throughout the negotiations 
to enhance this bill.  I particularly thank Hon Giz Watson who also was involved in and worked very hard on the 
select committee and throughout the past 12 months.  In the past week, particularly, she has been consistently 
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determined to make sure that we pass good legislation.  Although she may not have been entirely happy with the 
model that was proposed, she like the rest of us was very keen to get the Commissioner for Children and Young 
People established in this state.  I thank both those members for their contribution and for their hard work.  
I know that some members have commented that they are not happy with the outcome of this legislation.  
However, there are review provisions in this legislation and, in due course, if there are changes that need to be 
looked at, there is a capacity to make those changes.  However, it is very important that we get this 
commissioner established and working on behalf of children and young people in this state. 
Before I finish my speech, I say to Hon Ray Halligan that the amendment about the guiding principles was 
actually supported by his party.  The work that has been done in the past 12 months by members in this chamber 
is commended.  I think we have advanced a very positive and important historical change for the benefit of all 
children and young people in this state, and I commend the bill to the house. 

Question put and passed. 

Bill read a third time and returned to the Assembly with amendments. 
 


